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United States Court of Appeals 

foe the District of Columbia Circuit 


No. 10202 


JOHN P. STORY, JR., Trading as Story & Co., 
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"V • i 

JOHN W. SNYDER, LUTHER H. EVANS, C. WAY- 
LAND BROOKS, AGNES E. MEYER, ADOLPH MIL¬ 
LER, as Trustees of the Library of Congress Trust 
Fund Board, 

Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 
Jurisdictional Statement 

The sole issue on this appeal is whether or not the Dis¬ 
trict Court had jurisdiction of the action. Appellant, who 
was plaintiff below, brought suit in the District Court 
against the defendant appellees, who are members of the 
Library of Congress Trust Fund Board, claiming a real 
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estate commission for procuring a sale of certain real prop¬ 
erty owned by the Board. On motion of the defendants the 
District Court dismissed the action for want of jurisdic¬ 
tion. Appellant has taken this appeal from that final judg¬ 
ment of the District Court, pursuant to Title 17, Section 101 
of the District of Columbia Code (1940). 

Appellant claims that the District Court had jurisdiction 
of this action and should have heard it on its merits, pur¬ 
suant to the Act of Congress creating the Library of Con¬ 
gress Trust Fund Board, enacted March 3, 1925, as 
amended. 1 

Statement of Case 

The factual basis for appellant’s claim is set forth in the 
complaint (App. 22), which for the purposes of this appeal 
must be taken as true. 2 For many years appellant has been 
a duly licensed real estate broker in the District of Colum¬ 
bia. Some time prior to September 28, 1945, he was au¬ 
thorized by the Library of Congress Trust Fund Board to 
list and offer for sale as its real estate agent and on its 
behalf certain real estate belonging to the Board and located 
at the southwest corner of Sixteenth and I Streets, N. W., 
Washington, D. C. 

On September 28,1945, appellant, acting on behalf of the 
Board, and pursuant to this authorization and listing, 
offered the property for sale to Eric Johnston, the latter act¬ 
ing for the Motion Picture Association of America, Inc. 
The Motion Picture Association of America, Inc. thereupon 
bought the property directly from the Board for the price of 
$600,000 and the Board made the sale without providing for 

1 (43 Stat. 1107, as amended by the Acts of January 27, 1926, 44 Stat. 
2; April 13, 1936, 40 Stat. 1206; and October 2, 1942, 56 Stat. 765; 2 
U.S.C. 154-163.) 

2 Thomas v. Peyser, 73 App. D. C. 155,118 F. (2d) 369 (1941). 

Smith v. Schlein, 79 U. S. App. D. C. 166, 144 F. (2d) 257 (1944). 
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payment to appellant of any real estate commission. Ap¬ 
pellant was the procuring cause of the sale. The usual and 
customary real estate broker’s commission for such a sale 
amounted to $19,000 and this amount also represented fair 
and reasonable compensation to appellant for his services 
rendered to the Library of Congress Trust Fund Board 
in the procuring of the sale. Appellant therefore sought 
judgment against the members of the Library of Congress 
Trust Fund Board for $19,000. (See complaint, App. 24.) 

The defendant appellees moved the District Court for 
dismissal of the complaint, claiming that court lacked juris¬ 
diction of the subject matter of the action “for the reason 
that the defendants are an agency of the United States of 
America and this suit is in substance an action against the 
United States of America which has not consented to be 
sued or waived its immunity from suit” (App. 25). 

The District Court sustained the defendants’ motion to 
dismiss, and on February 21, 1949, entered final judgment 
dismissing the complaint for want of jurisdiction (App. 
26). From such final judgment this appeal was duly taken. 

Appellant does not deny that this action is in substance 
a suit against the United States, but contends that the Gov¬ 
ernment has consented that its agency, the Library of Con¬ 
gress Trust Fund Board, be sued in the District Court in an 
action of this character. The sole question presented on 
this appeal is the construction to be placed upon the Act of 
Congress which created the Board. 

i 

Statute Involved 

The Act of Congress creating the Library of Congress 
Trust Fund Board was first passed on March 3, 1925. It 
was amended on January 27,1926, April 13,1936, and Octo¬ 
ber 2,1942. (See 43 Stat, 1107,44 Stat. 2,49 Stat. 1205 and 
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56 Stat. 765 ; 2 U. S. C. 154-163.) The relevant parts of the 
Act in question are as follows: 

Sec. 1: 

“A board is hereby created and established, to be 
known as the Library of Congress Tmst Fund Board 
(hereinafter referred to as the board), which shall con¬ 
sist of the Secretary of the Treasury, the chairman of 
the Joint Committee on the Library, the Librarian of 
Congress, and two persons appointed by the President 
for a term of five years each (the first appointments 
being for three and five years, respectively). Three 
members of the board shall constitute a quorum for 
the transaction of business, and the board shall have 
an official seal, which shall be judicially noticed. The 
board may adopt rules and regulations in regard to its 
procedure and the conduct of its business.” (March 3, 
1925, c. 423, 43 Stat. 1107; 2 U. S. C. 154.) 

“No compensation shall be paid to the members of 
the board for their services as such members, but they 
shall be reimbursed for the expenses necessarily incur¬ 
red by them, out of the income from the fund or funds 
in connection with which such expenses are incurred. 
The voucher of the chairman of the board shall be suffi¬ 
cient evidence that the expenses are properly allowable. 
Any expenses of the board, including the cost of its seal, 
not properly chargeable to the income of any trust fund 
held by it, shall be estimated for in the annual estimates 
of the librarian for the maintenance of the Library of 
Congress.” (March 3, 1925, c. 423, 43 Stat. 1107; 2 
TJ. S. C. 155.) 

Sec. 2: 

“The board is hereby authorized to accept, receive, 
hold, and administer such gifts, bequests, or devises of 
property for the benefit of, or in connection with, the 
Library, its collections, or its service, as may be ap¬ 
proved by the board and by the Joint Committee on the 
Library.” March 3,1925, c. 423, 43 Stat. 1107; April 13, 
1936, c. 213,49 Stat. 1205; 2 U. S. C. 156. [Note: In the 
original Act of 1925 the authority of the Board was 


i 


limited to “gifts or bequests of personal property.’’ 
The word “devises 79 was added by the 1936 amendment 
and “personal property” became “property”.] 

44 The moneys or securities composing the trust funds 
given or bequeathed to the board shall be receipted for 
by the Secretary of the Treasury, who shall invest, re¬ 
invest, or retain investments as the board may from 
time to time determine. The income as and when col¬ 
lected shall be deposited with the Treasurer of the 
United States, who shall enter it in a special account 
to the credit of the Library of Congress and subject to 
disbursement by the librarian for the purposes in each 
case specified; and the Treasurer of the United States 
is hereby authorized to honor the requisitions of the 
librarian made in such manner and in accordance with 
such regulations as the Treasurer may from time to 
time prescribe: Provided, however, That the board is 
not authorized to engage in any business nor to exercise 
any voting privilege which may be incidental to securi¬ 
ties in its hands, nor shall the board make any invest¬ 
ments that could not lawfully be made by a trust com¬ 
pany in the District of Columbia, except that it may 
make any investments directly authorized by the 
instrument or gift, and may retain any investments 
accepted by it.” (March 3, 1925, c. 423, 43 Stat. 1107; 
2 U. S. C. 157.) 

“In the absence of any specification to the contrary, 
the board may deposit the principal sum, in cash, with 
the Treasurer of the United States as a permanent loan 
to the United States Treasury, and the Treasurer shall 
thereafter credit such deposit with interest at the rate of 
4 per centum per annum, payable semi-annually, such in¬ 
terests, as income, being subject to disbursement by the 
Librarian of Congress for the purposes specified: Pro¬ 
vided, however, that the total of such principal sums at 
any time so held by the Treasurer under this authoriza¬ 
tion shall not exceed the sum of $5,000,000.” March 3, 
1925, c. 423,43 Stat. 1107; April 13,1936, c. 213, 49 Stat. 
1205; June 23,1936, c. 734,49 Stat. 1894; 2 U. S. C. 158. 
[Note: The amendments to this paragraph are of no 
importance in this action.] 


I 
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Sec. 3: 

“The board shall have perpetual succession, with all 
the usual powers and obligations of a trustee, including 
the power to sell, except as herein limited, in respect 
of all property, moneys, or securities which shall he 
conveyed, transferred, assigned, bequeathed, delivered, 
or paid over to it for the purposes above specified. The 
board may be sued in the district court of the United 
States for the District of Columbia, which is hereby 
given jurisdiction of such suits, for the purpose of en¬ 
forcing the provisions of any trust accepted by it. As 
amended Jan. 27, 1926, c. 6, 44 Stat. 2; June 25, 1936, 
c. 804, 49 Stat. 1921; 2 U. S. C. 159. [Note: The words 
“including the power to sell ,, appearing in the first 
sentence of the amended Act were added by the amend¬ 
ment of January 27, 1926.] 

Statement of Points 

1. Under the Act of Congress of March 3, 1925, as 
amended, (2 U. S. C. 154-159), the United States District 
Court for the District of Columbia has been given jurisdic¬ 
tion of actions against the Library of Congress Trust Fund 
Board for the purpose of “enforcing the provisions of any 
trust accepted by it. ’ ’ 

2. The statutory rights and obligations of the Library 
of Congress Trust Fund Board, as set out in the foregoing 
Act, form a part of the “trust’’ with respect to any and all 
properties owned by the Board. 

3. The statutory power to sell properties, invested in the 
Board by the statute, necessarily involves the power and 
obligation to pay expenses of sale. This action, being one 
to enforce payment of the expenses of such a sale, is an 
action to enforce the provisions of a trust accepted by the 
Board, and as such was within the jurisdiction of the United 
States District Court for the District of Columbia. The 
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District Court erred in refusing to accept this jurisdiction 
and in dismissing the complaint. 

Summary of Argument 

It is apparent, and defendants do not deny, that appel¬ 
lant’s complaint states a substantive cause of action. The 
only question is whether or not the District Court, under 
the statute creating the Library of Congress Trust Fund 
Board, had jurisdiction to hear the complaint on its merits. 

Under Section 3 of the statute in question “the Board 
may be sued in the District Court of the United States for 
the District of Columbia, which is hereby given jurisdiction 
of such suits, for the purpose of enforcing the provisions 
of any trust accepted by it.” This is an action for the en¬ 
forcement of a trust accepted by the Board. Under the 
statute, as a part of every trust held by the Board, the 
Board has “all the usual powers and obligations of a trustee, 
including the power to sell, except as herein limited, in 
respect to all property, • • • which shall be conveyed, 
• • • to it for the purposes above specified.” 

The obligation to administer the trust, which involves the 
power and obligation to sell, necessarily imposes upon the 
trust estate an obligation to pay the expenses incident to a 
sale, including real estate commissions. 

Although suits for the enforcement of a trust against a 
trust estate as such are ordinarily limited to suits brought 
by the settlor or by the beneficiaries, a creditor may sue to 
enforce a trust when he cannot obtain satisfaction of his 
claim out of the trustee’s individual property and in cases 
where the trustee, if he were personally liable, could obtain 
exoneration from the trust estate. This is such a case 
because the trustees, being government officials, are not 
personally liable on their official contracts, but if they were 

i 

so liable they would be entitled to exoneration from the 
trust funds of the Library of Congress Trust Fund Board. 
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ARGUMENT 

I 

I 

Appellant has stated a cause of action for his commis¬ 
sion. 

As appears from the allegations of his complaint, appel¬ 
lant was a duly licensed broker in the District of Columbia 
who was authorized and empowered by the Library of 
Congress Trust Fund Board to list and offer for sale certain 
real property in the District of Columbia as real estate 
agent Such listing necessarily implied an obligation on the 
part of the owner of the property to pay to appellant the 
usual and customary real estate commission if appellant 
was the procuring cause of a sale of the property. 3 The 
complaint alleges that appellant was the procuring cause 
of a sale of the listed property from the Library of Con¬ 
gress Trust Fund Board to Motion Picture Association of 
America, Inc., at a price of $600,000; that the usual and 
customary real estate broker’s commission for the sale was 
$19,000, and that this was fair and reasonable compensation 
for the services rendered. The motion to dismiss admits 
all these allegations to be well pleaded. In fact, the defend¬ 
ants do not deny that the complaint states a cause of action, 
but limit themselves to their contention that the District 
Court was without jurisdiction to hear it. 

n 

The statute creating the Library of Congress Trust Fund 
Board by necessary implication gave to the District Court 
jurisdiction to consider this action on its merits. 

Appellant relies, for the jurisdiction of the District Court, 
upon the proposition that the United States has consented 

3 Becht v. White ford, 78 U. S. App. D. C., 134,135,139,137 P. (2d) 929 
(1943). 

Shinn v. Evans, 37 App. D. C. 304 (1911). 

Moore dt HiU v. Breuninger, 34 App. D. C. 88 (1909). 

Hollingsworth v. Bieffer, Munic. Ct. App., D. C., 76 Wash. Law Rep. 
423 (1948). 
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to be sued in that court in an action of this character by 
virtue of the provisions of the Act of March 3,1925 creating 
the Library of Congress Trust Fund Board. (For the per¬ 
tinent provisions of this statute see pages 3 to 6 of this 
brief.) 4 i 

Under the statute in question a board was created known 
as the “Library of Congress Trust Fund Board” consisting 
of the Secretary of the Treasury, the Chairman of the Joint 
Committee on the Library, the Librarian of Congress and 
two persons appointed by the President for a term of five 
years each (2 U. S. C. 154). j 

The Board is authorized by the statute to accept, receive, 
hold and administer gifts, bequests or devises of property 
for the Library subject to the approval of the Board and of 
the Joint Committee on the Library (2 U. S. C. 156). 

At the trial of this action appellant will show that the real 
property, for the sale of which appellant’s commission is 
claimed, was a property received, held and administered by 
the Board under the provisions of the statute in question. 
It is not believed that this fact will be denied by the ap¬ 
pellees. 

By the further provisions of the statute the moneys or 
securities composing the trust fund given or bequeathed 
to the Board shall be receipted for by the Secretary of the 
Treasury who shall “invest, reinvest, or retain investments 
as the Board may from time to time determine.” This 
section must by implication also include investments of real 
property, for although it provides later that the Board may 
not make any investments that could not be lawfully made 
by a trust company in the District of Columbia, “it may 
retain any investments accepted by it.” (2 U. S. C. 157.) 
Section 3 of the Act (2 U. S. C. 159) provides as follows: 

“The board shall have perpetual succession, with all 
the usual powers and obligations of a trustee, including 


4 Inasmuch as this action involves more than $10,000 appellant does not 
rely on the “Tucker Act” to sustain the District Court’s jurisdiction. 
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the power to sell, except as herein limited, in respect 
of all property, moneys, or securities which shall be 
conveyed, transferred, assigned, bequeathed, delivered, 
or paid over to it for the purposes above specified. The 
board may be sued in the district court of the United 
States for the District of Columbia, which is hereby 
given jurisdiction of such suits, for the purpose of en¬ 
forcing the provisions of any trust accepted by it.” 

The statute gives to this court jurisdiction in suits against 
the Board “for the purpose of enforcing the provisions of 
any trust accepted by it.” It is submitted that the follow¬ 
ing trust obligations are implied in any trust accepted by 
the Board, with respect to property coming into its hands: 

1. The obligation to administer the property (2 
U. S. C. 156) 

2. The right and obligation to determine the invest¬ 
ment and reinvestment of the property which of neces¬ 
sity includes the right to sell (2 U. S. C. 157) 

(Note: The power to sell is also specifically given by 
2 U. S. C. 159) 

3. The “usual powers and obligations” of trustees 
with respect to the sale of property (2 U. S. C. 159). 

These usual powers and obligations in connection with a 
sale must necessarily include authority for the giving of 
deeds, instruments of assignment, and payment of any and 
all brokerage or other expenses incident to a sale. 5 The 
power to sell without the power to pay expenses of a sale 
would be a barren power, and such a barren power is not 
to be implied in the absence of specific Congressional lan¬ 
guage to that effect. To accept the construction contended 
for by the appellees would be to defeat the very purpose of 
the statute itself. Such cannot be the law. 

5 See McLean v. Peyser, 169 Md. 1; 179 A. 58 (1935). 

In re Duffy's WM, 230 Iowa 581, 298 N. W. 849 (1941). 




11 


m ! 

Appellant, as a creditor of the trust estate, is entitled to 
sne in the District Court for the purpose of enforcing the 
provisions of the statutory trust, under the circumstances 
of this case. 

Ordinarily trustees are personally liable for the payment 
of obligations incurred in the administration of a trust 
and an obligation entered into by a trustee can be enforced 
only by a suit at law against him personally" 

But the defendant trustees are public officers, and are 
therefore not personally liable on their contract to pay ap¬ 
pellant his real estate commission. 6 7 It follows that if the 
appellees are to be held at all in this case they must be held 
as trustees ,—in other words appellant must be permitted, 
through the defendant trustees, to reach the trust estate. 

The case of Peyser v. American Security & Trust Co., 
supra, points the way to a solution of appellant’s apparent 
dilemma. In that case this Court said: “Save in excep¬ 
tional situations not here involved, there is no direct remedy 
[of a creditor] against the cestui qne trust or the trust 
estate.” The court then cites among other authorities Re¬ 
statement, Trusts, Sections 267-271 as examples of instances 
in which a creditor is entitled to invoke equity jurisdiction 
to reach trust property. 

The Sections of the Restatement which are applicable 
here are 267 and 268. They are as follows: 

• I 

“267. A person to whom a trustee has incurred a 
liability in the course of the administration of the trust 
can, by a proceeding in equity, reach trust property and 

6 Peyser v. American Security <b Trust Co., 70 App. D. C. 349, 107 F. 

(2d) 625. i 

7 See Parks v. Ross, 52 U. S. 362, 11 How. 362, 13 L. Ed. 730 (1850). 

Garland v. Davis, 4 How. 131. 

Cooper v. O’Connor, 71 App. D. C. 6,107 F. (2d) 207 (1939). 


I 
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apply it to the satisfaction of his claim under the cir¬ 
cumstances stated in Sections 268-271.” 

“268. If a person to whom the trustee has become 
personally liable in the course of the administration of 
the trust cannot obtain satisfaction of his claim out of 
the trustees’ individual property, he can, by a proceed¬ 
ing in equity, reach trust property and apply it to the 
satisfaction of his claim to the extent to which the trus¬ 
tee is entitled to exoneration out of the trust estate.” 

Except for the fact that the defendant trustees are public 
officers they would have to respond personally to the appel¬ 
lant for the real estate commission obligation incurred by 
them in the course of the administration of their trust. 
If they had to pay appellant personally the defendant trus¬ 
tees could of course have claimed exoneration or reimburse¬ 
ment out of the trust estate for such commissions. 8 

It follows that appellant is entitled to reach the trust 
estate in this suit and apply it to the satisfaction of his claim. 

The principle set forth in the above section of the Restate¬ 
ment is endorsed by Professor Scott, who, as reporter for 
the American Law Institute, was largely responsible for the 
draft of the Restatement of Trusts. In his work on Trusts 
Professor Scott goes even further than the Restatement. 
He says: 

“It is believed that the modern tendency is to make 
the trust estate responsible for contracts properly made 
by the trustee in the administration of the trust, even 
though the trustee is not entitled to exoneration out of 
the trust estate because in some other transaction he 


8 Peyser v. American Security <Sc Trust Co., 70 App. D. C. 349, 107 Fed. 
625 (1939). 

Greenough v. Tax Assessors, 331 U. S. 486, 91 L. Ed. 1621, 172 A.L.R. 
329. 

EaUett v. Moore, 282 Mass. 380,185 N. E. 474, 91 A.L.R. 572. 
Restatement of Trusts, Sec. 244. 
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has become in default to the estate, and even though the 

contract did not result in a benefit to the trust estate. 

• • • 

“The notion underlying this view is that the trustee 
is the manager of the trust estate and that his acts 
properly performed in the management of the estate 
create liabilities enforceable against the estate/’ 

Scott on Trusts, Vol. 2, Sec. 271A.1 pp. 1530-31 
(1939) 

Professor Williston also sets forth the principle with 
great clarity. He says: 

“If the trustee’s insolvency or other cause prevents 
one who has contracted with a trustee with reference 
to the trust business from obtaining adequate relief 
by an action at law against the trustee, -a bill in equity 
may be maintained to subject the assets of the trust 
to the claim. This right is not dependent on any power 
the trustee may or may not have under the terms of the 
trust, to impose a charge upon the trust property. It 
is sufficient that the trustee was authorized by the terms 
of the trust to incur such an obligation as that in ques¬ 
tion. The equity of the creditor thereupon arises by 
operation of law, either by virtue of a right of subro¬ 
gation to have applied to the payment of the claim the 
trustee’s right against the trust estate as an asset of the 
trustee or by virtue of a broader and less exactly defined 
equity, that the transaction having been entered upon 
for the benefit of the trust estate, the estate should be 
answerable.” (Italics supplied.) 

WiUiston on Contracts, Vol. 1, Sec. 313 (Rev. Ed. 
1936) 

The case of Newby v. Kingman, 309 HI. App. 36; 32 
N. E. (2d) 647 (1941) is almost directly in point with the 
instant case. There a testator had willed certain real estate 
to trustees and gave them the following authority: 

“I * * # authorize and direct said trustees, if in 
their judgment it is advisable to do so, to sell and 
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convey any of the real estate composing said tmst 
estate, at either public or private sale, and to execute 

proper deeds of conveyance therefor, and to invest 

• • • 


A real estate broker who had made a sale for a deceased 
trustee brought suit for commission against a successor 
trustee in his representative capacity. The court found in 
favor of the broker, stating that a lien was created on the 
trust estate pursuant to authority to sell given in the trust 
instrument. The following language is pertinent: 

“Trustees and trust estates would be greatly ham¬ 
pered and hindered if they could not employ assist¬ 
ants and agents to aid in carrying out the powers 
contained in the trust, and to make the trust estate 
liable for the payment of such services. # * *” 

“In the present case, under the terms of the last 
will and testament of Carrie Kingman, deceased, 
• • • [the trustees] were expressly authorized to 

sell the real estate of said decedent, at either public 
or private sale, and execute the proper deeds of con¬ 
veyance therefor. While no express authority was 
granted said trustees to employ brokers or other 
agents in connection therewith, nor to compensate 
them for their services, such authority is incident to 
and is implied in order to carry out the powers granted. 
Such acts do not constitute a delegation of trust powers 
and such expenses are the obligations of the trust es¬ 
tate. * * * 

“Thomas V. Wright, as successor trustee, took over 
the management of said trust, together with the obli¬ 
gations chargeable thereto, and while not personally 
liable therefor, not having contracted the debt, he is 
obliged to pay the same out of the funds belonging to 
said trust.’’ 

Other cases could be cited which give effect to the prin¬ 
ciples which have been discussed by Professors Scott and 
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Williston in their treatises on Trusts and Contracts, re¬ 
spectively. 9 

It is submitted that the case at bar presents in 
fact just such an exceptional situation as this Court en¬ 
visioned in Peyser v. American Security & Trust Co., 
supra. It would be indeed a strained and unwarranted! 
construction of the Library of Congress Trust Fund Act 
to hold that Congress intended the Board to administer 
and sell real estate in business transactions and yet to be 
free from liability for the normal expenses of administra¬ 
tion incurred in connection with the sale of such property 
by the Board. 

Conclusion 

For the foregoing reasons it is submitted that the District 
Court had jurisdiction of the instant case and that its 
judgment dismissing the action should be reversed. 

Respectfuly submitted, 

Hugh H. Obeab, 

Edmund D. Campbell, 
Grissim H. Walker, 
Attorneys for Appellant. 

Douglas, Obear & Campbell, 

Of Counsel. 


I 


9 See for example: King v. StoweU, 211 Mass. 246, 98 N. E. 91 (1912); 
Tuttle v. Union Bank & Trust Co., 112 Mont. 568, 119 Pac. (2nd) 884, 
139 A.L.R. 127, and annotation on the general subject found at 139 A.L.R. 
134. 


I 


I 
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Filed November 19, 1948, Harry M. Hull, Clerk. 

In the United States District Court for the District 

of Columbia 

John P. Story, Jr., Trading as Story & Co., 804 17th 
Street, N. W., Washington, D. C., Plaintiff, 

vs. 

John W. Snyder, Luther H. Evans, C. Wayland Brooks, 
Agnes E. Meyer, Adolph Miller, As Trustees of the 
Library of Congress Trust Fund Board, Defendants. 

Civil Action No. 4723-’48 

Complaint for Moneys Due Under Express and Implied 

Contract 

1. Plaintiff is a citizen of the United States and a resident 
of the District of Columbia. Defendants and each of them 
are members of the Library of Congress Trust Fund Board 
created by Act of Congress March 3, 1925, as amended by 
Acts of January 27,1926, April 13, 1936 and June 23, 1936, 
2 U. S. C. 154-163, inclusive. This action is one for moneys 
due under express and implied contract and involves more 
than $3,000, exclusive of interest and costs. Jurisdiction 
of this Court is invoked under Title 11, Section 306, of the 
District of Columbia Code, and under 2 U. S. C. 159. The 
defendants and their predecessors in title, as members 
of the Library of Congress Trust Fund Board, are herein¬ 
after collectively referred to as the “Library of Congress 
Trust Fund Board.” 

2. On September 28,1945 and for some time prior thereto 
and during all the time in which the matters and things 
herein complained of occurred, plaintiff was a duly licensed 
real estate broker in the District of Columbia, trading and 
doing business under the name of Story & Co., and had been 
duly authorized and empowered by the Library of Congress 
Trust Fund Board to list and offer for sale, as a real estate 
agent for the Library of Congress Trust Fund Board and 
on its behalf, certain property in the District of Columbia 
belonging to the Library of Congress Trust Fund Board 
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and located at the southwest comer of Sixteenth and Eye 
Streets, N. W., Washington, D. C., known as Lot 803 in 
Square 186. Said property is hereinafter for convenience 
called “the property.’’ 

3. Pursuant to the above mentioned authorization and 
listing the plaintiff on September 28,1945, as agent for the 
Library of Congress Trust Fund Board, did offer the prop¬ 
erty for sale to Eric Johnston, the latter acting for Motion 
Picture Association of America, Inc. Said Eric Johnston 
expressed interest in the property to the plaintiff, and there¬ 
after for a period of several months, the plaintiff, on behalf 
of the Library of Congress Trust Fund Board, negotiated 
with said Eric Johnston and his agents, for the sale of the 
property to said Motion Picture Association of America, 
Inc. Plaintiff, at his expense, had floor plans of the building 
on the property prepared and submitted to Eric Johnston, 
and conducted representatives of said Eric Johnston 
through the building. Said Eric Johnston and his represen¬ 
tatives expressed great interest in the possible purchase of 
the property and requested plaintiff to see what was the 
lowest price at which the Library of Congress Trust Fund 
Board would sell the property to the said Motion Picture 
Association of America, Inc. Plaintiff communicated this 
request to the Library of Congress Trust Fund Board, was 
advised by the said Board that the figure was $6100,000, and 
plaintiff advised Eric Johnston accordingly. During the 
course of said negotiations plaintiff was in frequent contact 
with members of the Library of Congress Trust Fund 
Board, advised them of the progress of said negotiations, 
and of the name of the prospective purchaser. 

4. On or about January 1, 1946, while plaintiff was still 
engaged in his efforts to effect a sale of the property on 
behalf of the Library of Congress Trust Fund Board to said 
Motion Picture Association of America, Inc., the Library of 
Congress Trust Fund Board did enter into a contract for 
the sale of the property to Motion Picture Association of 
America, Inc., at a price of $600,000, and did sell and convey 
the property to Motion Picture Association of America, Inc. 
for said sum without advising the plaintiff of this fact and 
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without making provision for the payment to plaintiff of 
the usual and customary real estate brokers’ commission 
therefor. 

5. Plaintiff first introduced the agents of the Motion Pic¬ 
ture Association of America, Inc. to the property, and was 
the procuring cause of the sale of the property from the 
Library of Congress Trust Fund Board to the Motion Pic¬ 
ture Association of America, Inc., and by virtue thereof was 
and became entitled to receive from the Library of Congress 
Trust Fund Board the usual and customary real estate brok¬ 
ers ’ commission for such sale, amounting to $19,000. 

6. Said sum of $19,000 was and is fair and reasonable 
compensation to the plaintiff for his services rendered to 
the Library of Congress Trust Fund Board, as aforesaid. 

7. Notwithstanding the foregoing, however, the Library 
of Congress Trust Fund Board has wrongfully refused to 
pay said commission or any part thereof to the plaintiff 
although demand has been made therefor. 

Wherefore plaintiff demands judgment against the de¬ 
fendants and each of them for the sum of $19,000, plus inter¬ 
est and costs. 

Hugh H. Obear, 

Edmund D. Campbell, 

822 Southern Building, 
Washington, D. C., 
Attorneys for Plaintiff. 

J 

Douglas, Obear & Campbell, 

Of Counsel. 
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Filed Jan. 13, 1949. Harry M. Hull, Clerk 

In the United States District Court fob the District of 

COLUMBIA 

Civil No. 4723-48 

i 

John P. Stoby, Jb^ Trading as Story & Co., Plaintiff, 

i 

v. 

John W. Snyder, Luther H. Evans, C. Wayland Brooks, 
Agnes E. Meyer, Adolph Miller, as Trustees of the Li¬ 
brary of Congress Trust Fund Board, Defendants 

Motion to Dismiss 

Defendants move the court to dismiss the action because 
the court lacks jurisdiction of the subject matter of the 
action for the reason that the defendants are an agency of 
the United States of America and this suit is in substance 
an action against the United States of America., which has 
not consented to be sued or waived its immunity from suit. 

Herbert Pittle, 

Attorney for Defendants, 

Room 2136, 

Department of Justice, 
Washington, D. C. 


I 


i 
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Filed Feb. 21,1949. Harry M. Hull, Clerk 

United States District Court for the District of 

Columbia 

Civil No. 4723-48 

John P. Story, Jr., Trading as Story & Co., Plaintiff, 

v. 

John W. Snyder, Luther H. Evans, C. Wayland Brooks, 
Agnes E. Meyer, Adolph Miller, as Trustees of the Li¬ 
brary of Congress Trust Fund Board, Defendants 

Order Sustaining Motion to Dismiss and Judgment Dis¬ 
missing Complaint 

Upon consideration of the motion to dismiss the complaint 
filed herein on the 19th day of November, 1948, it is by the 
Court this 21st day of February, 1949, 

Adjudged, Ordered and Decreed that the motion be and 
it is hereby sustained and that the complaint filed herein be 
and it is hereby dismissed. 

David A. Pine, 

Judge. 


No objection as to form. 
Hugh H. Obear, 
Edmund D. Campbell, 


Douglas, Obear & Campbell 
Attorneys for Plaintiff, 

822 Southern Building, 
Washington, D. C. 


27 


Filed Feb. 25, 1949. Harry M. Hull, Clerk 

In the United States District Court for the District of 

Columbia 

Civil No. 4723-48 

John P. Story, Jr., Trading as Story & Co., Plaintiff , 

vs. 

John W. Snyder, Luther H. Evans, C. Wayland Brooks, 
Agnes E. Meyer, Adolph Miller, as Trustees of the Li¬ 
brary of Congress Trust Fund Board, Defendants 

Notice of Appeal 

Notice is hereby given this 25th day of February, 1949, 
that plaintiff John P. Story, Jr. hereby appeals to the United 
States Court of Appeals for the District of Columbia Circuit 
from the judgment of this Court entered on the 21st day of 
February, 1949, in favor of the defendants against said 
plaintiff John P. Story, Jr. 

Hugh H. Obear, 

Edmund D. Campbell, 
Attorneys or Appellant. 

Mail copy of notice to Herbert Pittle, Esq., 2136 Dept, 
of Justice Bldg., Washington, D. C., Atty. for Defendants. 
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FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10202 

J ohn P. Stoey, Jr., Trading As Stoey & Co., appellant 
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John W. Snyder, Luthee H. Evans, C. Wayland B books, 
Agnes E. Meyer, Adolph Miller, As Trustees of the 
Library of Congress Trust Fund Board, appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEES 


OPINION BELOW 

The district court did not write an opinion. 

JURISDICTION 

This action was instituted by appellant by the filing of 
his complaint on November 19,1948, for the sum of $19,000 
allegedly due him as a real estate commission on property 
sold by the Library of Congress Trust Fund Board (App. 
22). The jurisdiction of the district court was sought to 
be invoked under the Act of March 3,1925, c. 423, 2 U.S.C. 
sec. 159 (App. 22). On February 21,1949, the district court 
entered its judgment dismissing the complaint (App. 26) 
and notice of appeal was filed on February 25, 1949 (App. 
26). The jurisdiction of this Court rests upon section 17-101 
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(1) 
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of the District of Columbia Code (1940) and 28 U.S.C. 
sec. 1291. 

QUESTION PRESENTED 

Whether an action for a brokerage commission upon 
sale of real estate is embraced within a statute vesting 
the trial court with jurisdiction of suits “for the purpose 
of enforcing the provisions of any trust accepted by” the 
Trustees of the Library of Congress Trust Fund Board. 

STATEMENT 

Appellant instituted this proceeding on November 19, 
1948, by filing a complaint naming as parties defendant 
the Trustees of the Library of Congress Trust Fund Board 
(App. 22). His complaint demanded judgment against the 
appellees for the sum of $19,000 allegedly due as a real 
estate commission in connection with the sale by the Library 
of Congress Trust Fund Board of property known as the 
Hegeman property located at Sixteenth and Eye Streets 
in northwest Washington, D. C. (App. 22-24). 

On January 13, 1949, the appellees filed a motion to dis¬ 
miss the action because the district court lacks jurisdiction 
of the subject matter of the action for the reason that the 
appellees are an agency of the United States of America, 
which has not consented to be sued or waived its immunity 
from suit (App. 25). Upon consideration of the motion to 
dismiss the complaint, the district court sustained the 
motion and its judgment dismissing the complaint was 
entered on February 21, 1949 (App. 26). This appeal 
followed. 

STATUTE INVOLVED 

Section 3 of the Act of March 3,1925, as amended, 2 U.S.C. 
sec. 159, provides: 

The board [Library of Congress Trust Fund Board] 
shall have perpetual succession, with all the usual 
powers and obligations of a trustee, including the power 
to sell, except as herein limited, in respect of all prop¬ 
erty, moneys, or securities which shall be conveyed, 
transferred, assigned, bequeathed, delivered, or paid 
over to it for the purposes above specified. The board 
may be sued in the district court of the United States 
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for the District of Columbia, which is given jurisdic¬ 
tion of such suits, for the purpose of enforcing the 
provisions of any trust accepted by it. (Mar. 3, 1925, 
ch. 423, Sec. 3, 43. Stat. 1108; Jan. 27, 1926, ch. 6, Sec. 

. 1, 44 Stat. 2; June 25, 1936, ch. 804, 49 Stat. 1921.) 

SUMMARY OP ARGUMENT 

Appellant recognizes that this is a suit against the United 
States which may not be brought without the Government’s 
consent (Br. 3). 

The Act of March 3, 1925, as amended, 2 U.S.C. sec. 159, 
does not consent to suit upon matters relating to adminis¬ 
tration of the trust. It is limited to suits “for the purpose 
of enforcing the provisions of any trust accepted by” the 
Library of Congress Trust Fund Board. A suit for a bro¬ 
kerage commission is not for such a purpose. 

The jurisdiction of the courts in suits against the United 
States may not be enlarged by implication. 

No one except a beneficiary or one suing on his behalf 
can maintain a suit against the trustee to enforce a trust 
and appellant is not a beneficiary of any trust accepted by 
the appellees nor is he suing on behalf of one. An action 
to enforce a trust must rest upon some alleged breach of 
trust. No such allegation is contained in the complaint. 

As shown on its face, this action is for money alleged* 
due on a contract. An action by a creditor is not an action 
to enforce a trust. 

ARGUMENT 

The Court Below Correctly Held That It Lacked Jurisdiction 

of This Action 

Appellant recognizes that this is a suit against the 
United States which may not be brought without the Govern¬ 
ment’s consent (Br. 3). His sole argument is that such 
consent has been given by the Act of March 3, 1925, as 
amended, 2 U.S.C. sec. 159. Plainly, that Act cannot be 
so construed. 

The 1925 Act does not, as appellant contends, consent 
to suit upon matters relating to administration of the trust. 
Instead, it is limited to suits “for the purpose of enforcing 
the provisions of any trust accepted” by the Board. Clearly, 
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a snit for brokerage commission is not for sncli a purpose. 
Indeed, appellant recognizes that this suit is not within 
the language of the statute since he argues (Br. 8) that 
fee Act “by necessary implication” gave fee trial court 
jurisdiction. But the jurisdiction of the court in suits 
against the United States may not be enlarged by impli¬ 
cation. As the Court said in United, States v. Shaw, 309 
U.S. 495, 502 (1940) “It is not our right to extend the 
waiver of sovereign immunity more broadly than has been 
directed by fee Congress.” See also United States v. 
Michel, 282 U.S. 656, 659 (1931); Blackfeather v. United 
States, 190 UJS. 368, 376 {1903); Price v. United States and 
Osage Indians, 174 U.S. 373, 375-376 (1899); Pflueger v. 
United States, 73 App. D.C. 364, 366, 367, 368, 121 F. 2d 
732, 734, 735, 736 (1941), certiorari denied 314 U.S. 617 
(1941). Or as the Court said in Eastern Transportation 
Co. v. United States, 272 U.S. 675, 686 (1927) “The sover¬ 
eignty of the United States raises a presumption against 
its suability, unless it is clearly shown; nor should a court 
enlarge its liability to suit conferred beyond what the 
language requires.” 

Appellant argues in point II (Br. 8-10) that the Trustees 
. had power to sell the trust property and, in connection feere- 
' * • with, to incur obligations for expenses incident to the sale. 
This, of course, is not denied. But it has no tendency to 
prove that a claim for such expenses is within the special 
jurisdiction given to the court below over suits “for the 
purpose of enforcing fee provisions of any trust.” 

In point HE (Br. 11-15) appellant relies upon authorities 
holding that in some circumstances a creditor can enforce 
his claim against fee trust property as well as against fee 
trustees. But feat fact does not mean feat fee suit as a 
creditor is converted into a suit to enforce the trust. Hall 
v. Gardiner, 75 App. D,C. 226, 228,126 F. 2d 227, 229 (1942); 
Restatement of Trusts, sec. 200; 1 Scott on Trusts (1939), 
sec. 126.2, p. 648 ; 2 Scott on Trusts (1939), sec. 200, p. 1079. 


The distinction between a creditor’s claim and an action to 
enforce the trust was well stated in Taylor v. Davis, 110 
U.S. 330, 334 (1884) where fee Court said: 
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In our opinion, the relation of trustees and cestui 
que trust did not arise between the plaintiff in error 
and Davis upon the contract of October 4th, 1861. • • 

The declaration of trust expressed fully the powers 
and duties of the trustees, and the contract sued on 
did not and could not modify it. The defendant in error 
did not sue as a cestui que trust, or base her claim on 
any trust, express or implied, undertaken by the plain¬ 
tiffs in error for her benefit. 

And, as this Court stated in HaU v. Gardiner, 75 App. D. C. 
226, 228, 126 F. 2d 227, 229 (1942) “No one except a bene¬ 
ficiary or one suing on his behalf can maintain a suit 
against the trustee to enforce the trust or to enjoin or obtain 
redress for a breach of trust.” A creditor, of course, is 
not a beneficiary. 1 Scott on Trusts (1939) sec. 126.2, p. 
648. Indeed, appellant’s complaint, which is entitled 4 4 Com¬ 
plaint for Moneys Due Under Express and Implied Con¬ 
tract” and sets out specifically that “This action is one 
for moneys due under express and implied contract” (App. 
22), itself shows that the claim is not for breach of trust. 
Any action “for the purpose of enforcing the provisions 
of ” a trust, must, of course, rest upon some alleged breach 
of trust. It is clear, therefore, that the present claim 
is not within the purview of the special jurisdictional act 
upon which appellant relies. 


CONCLUSION 


For the foregoing reasons, it is submitted that the dis¬ 
missal by the district court should be affirmed. 


Respectfully, 


June 1949 


A. Devttt Vanech, 
Assistant Attorney General. 
Roger P. Marquis, 
Harold S. Harrison, 
Attorneys, Department of Justice, 

Washington, D. C. 
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